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Falshaw, J.

Khosla, J.
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Sept. 20th

Nihal Chand v. Raghu Nath Singh etc. (1), Shadi 
Lai, C. J., and Rangi Lai, J., went so far as to hold 
that a decree cannot be passed on the basis of a 
pronote which is inadmissible in evidence even 
if the defendant admits his liability on it.

In the light of these authorities 1 am of the 
opinion that the plaintiff in the present case can
not be allowed to fall back on the loan which 
formed the consideration for the hundi in suit, 
and in the circumstances it does not seem neces
sary to express any opinion on the question 
whether, even if he could have been allowed to 
fall back on the original consideration, he should 
be allowed to do so at this stage, after the point 
had been raised for the first time in the course of 
arguments without having been raised in the trial 
Court or even in the grounds of appeal. 1 
would accordingly dismiss the appeal but in the i  
circumstances leave the parties to bear their own 
costs.

Khosla, J .—T agree.

APPELLATE CRIMINAL 

Before Khosla, J.

KULDIP SINGH,—Convict-Appellant

versus

T he STATE,—Respondent 
Criminal Appeal No. 139 of 1954

Indian Penal Code (Act XLV of 1860)—Section 409- 
Criminal breach of trust or misappropriation—Whether 
can be in respect of immovable property—Trustee—Whe- 
ther an exception—Code of Criminal Procedure (Act V of 
1898)—Section 403—Conviction for a second time for the 
same act although under a different section of Penal Code— 
Whether permissible.
(1) A.I.R. 1934 Lah. 606
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Held, that a person cannot be convicted of criminal 
breach of trust or misappropriation in respect of im- 
movable property. Misappropriation occurs only when the 
property is converted to the use of the offender or is dis
posed of. In the case of movable property title passes 
with delivery. In the case of immovable property, how- 

ever, no title can pass to the alienee if the alienor has no 
title in it and, therefore, the original owner can always get 
his property back without any loss to himself. The case 
of a trustee would perhaps rest on a different footing be- 
cause a trustee has full authority to alienate property, 
but in that case it may be argued that it is the sale-proceeds 
which are being misappropriated and not the property 
itself.

Held, that the appellant, on the same facts, was con- 
victed of an offence under section 420 of the Indian Penal 
Code and for the same act he cannot be convicted again 
for an offence under section 409 of the Indian Penal Code, 
on the principle that no one can be convicted of the same 
offence twice, as embodied in section 403 of the Code of 
Criminal Procedure and Article 20 of the Constitution of 
India.

Chandan Lal v. Emperor (1), Jugdown Sinha v. Queen- 
Empress (2), Reg v. Girdhar Dharamdas (3), U. Ka Doe v.
Emperor (4), Natesa Mudaliar v. Srinivasalu Naidu (5), 
relied on.

Appeal from the order of Shri V. P. Malhotra, Special 
Magistrate, 1st Class, with Section 30 powers. Ambala, dated 
the 12th February, 1954, convicting the appellant.

H. L. Sibal and K. S. Thapar, for Appellant.
K. S. Chawla, Assistant Advocate-General, for Respon- 

dent.
J udgment

K hosla, J. This is an appeal from an order Khosla, J. 
of Mr. V. P. Malhotra, Special Magistrate, Ambala,
convicting the appellant under sections 409 and 
477-A, Indian Penal Code, and sentencing him to 
five years’ rigorous imprisonment upon the first 
charge and to two years’ rigorous imprisonment on 
the second charge. The two sentences have been 
ordered to run consecutively.
” T J T a A.R. 1926 Lah. 478

(2) I.L.R, 23 Cal. 372
(3) 6 Bom. H.C. (Cr.) 33
(4) A.I.R. 1930 Rang, 158
(5) 1932 Mad. Weekly Notes 1353
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Kuldip Singh The facts which have given rise to this case 
v- are briefly as follows. The appellant Kuldip 

1 he State Singh was the sole proprietor of a concern known 
Khosla J as Kuldip Chemical and Oil Mills, and a limit

ed liability company in which Kuldip Singh was 
a shareholder was formed and this company ac 
quired all the assets and liabilities of the original 
Oil Mills. The assets included an area of land 
forming part of two khasra numbers 1241 and 
1244. The relevant area was 1 bigha 10 biswas. 
After the consolidation of holdings the new 
khasra numbers assigned to this area were 1/485 
and 1/486. Each of these khasra numbers was ap
proximately 13 biswas in area and the two khasra 
numbers together therefore measured 1 bigha 10 
biswas. This land, as I have already observed, 
was acquired by the limited liability company 
which was known as Kuldip Oil Industries Limit
ed. Kuldip Singh had received full consideration 
for all the assets of the old firm including this 
land. The land has two previous charges upon 
it, one created in favour of Amar Singh who is a 
cousin of the appellant and the other in favour of 
Janki Das. These charges were created before the 
transfer of the property in favour of the Kuldip Oil 
Industries Limited. After this the appellant agreed 
to sell the two khasra numbers measuring 1 bigha 
10 biswas in favour of Moti Parshad. He repre
sented to Moti Parshad that the land belonged to 
him exclusively and was wholly unencumbered. 
Moti Parshad accordingly agreed to buy it for a 
sum of Rs. 4,000. The agreement to sell was exe
cuted on the 10th June, 1948, and on this date a 
sum of Rs. 2,000 forming part of the purchase 
price was paid to the appellant. The sale-deed 
was to be executed within a year of this agree
ment. The sale-deed was in fact executed on 
24th April, 1949, and the balance of Rs. 2,000 
was paid. When it became known that the 
appellant had sold land which in fact belonged to
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the Kuldip Oil Industries Limited, proceedings Kuldip Singh 
against him were started in the Court of a Magis- v- 
trate under section 409, Indian Penal Code. The The state 
challan was put into Court in July, 1950. Khosla J 
The case remained pending for' a considerable 
time partly because of a number of transfer peti
tions moved by the appellant. Moti Parshad 
now came to know that the land was not pre
viously unencumbered but that it had two charges 
upon it. He thereupon filed a complaint against 
Kuldip Singh under section 420, Indian Penal 
Code, accusing him of having cheated him of a 
sum of Rs. 4,000. There was also a civil suit by 
Amar Singh for the realization of his mortgage 
money by the sale of the mortgaged property.
The case under section 420 resulted in the ap
pellant’s conviction. The case under section 409 
proceeded and finally the appellant was convicted 
and sentenced as stated above.

The facts in this case were not challenged 
before me and there can be no doubt that the ap
pellant representing to Moti Parshad that (a) the 
land was unencumbered and (b) it belonged to 
him exclusively prevailed upon Moti Parshad 
to buy it and pay Rs. 4,000 to him. In respect of 
this transaction the appellant was convicted and 
sentenced under section 420, Indian Penal Code. 
The question raised in the present appeal, how
ever, is that the appellant cannot be convicted 
under sections 409 and 477-A, Indian Penal Code, 
becaue (a) there can be no misappropriation of 
immovable property as defined by section 405, 
Indian Penal Code, and (b) the appellant cannot 
be convicted a second time for the same act and 
that his present conviction is bad both because 
of the provisions of section 403, Criminal Proce
dure Code, and Article 20 of the Constitution.
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Kuldip Singh
v.

ihe State

Khosla. J.

It is perhaps a somewhat broad proposition 
to state that nobody can be convicted of misap
propriation in respect of immovable property al
though not a single case was cited at the Bar in 
which a person was convicted of misappropriat
ing land or a house. The reason appears to be 
that misappropriation occurs only when the pro
perty is converted to the use of the offender or is 
disposed of. In the case of movable property 
title passes with delivery. In the case of im
movable property, however, no title can pass to 
the alienee if the alienor has no title in it and, 
therefore, the original owner can always get his 
property back without any loss to himself. The 
case of a trustee would perhaps rest on a different 
footing because a trustee has full authority to 
alienate property, but in that case it may be 
agrued that it is the sale-proceeds which are be
ing misappropriated and not the property itself.
It may be that that is why there is no reported V 
case of a person having been convicted of mis
appropriating immovable property. Indeed, 
there are one or two cases in which it has been 
held that there can be no criminal breach of 
trust in respect of immovable property. Chan- 
dan Lai v. Emperor (1), was a case relating to 
the alleged criminal breach of trust in respect of 
a house. Martineau, J., quashing the charge 
framed by the Magistrate under section 406, 
Indian Penal Code, referred to Jugdown Sinha v. 
Queen-Empress (2). The allegation in that case 
was that Jugdown Sinha had committed an offence 
under section 408, Indian Penal Code, in respect 
of certain plots of land. A Division Bench of 
the Calcutta High Court held “that the property 
referred to in section 405 of the Indian Penal 
Code must, as in section 403, be movable pro
perty, and that * * * * criminal breach of

(1) "a .I.R. 1926 L a k  478
(2) I.L.R. 23 Cal. 372



trust cannot be committed in respect of im
movable property.” The Judges referred to an 

earlier ruling of the Bombay High Court, Reg. v. 
Girdhar Dharamdas (1). In U Ka Doe v. Emperor 
(2), a person was convicted of criminal breach of 
trust in respect of some teak trees. It was held 
that the teak trees were immovable property and 
no criminal breach of trust in respect of them could 
have been committed. The convict in that case was 
a Range Officer and growing teak trees were en
trusted to him. In Natesa Mudaliar v. Srini- 
yasalu Naidu (3), Pakenham Walsh, J., of the 
Madras High Court considered this matter, and 
although he declined to set aside the conviction 
of the petitioner he observed that he did not think 
it necessary to give any definite opinion on the 
question as to whether immovable property can be 
the subject of an offence under section 405, Indian 
Penal Code.

It seems to me therefore that the weight of 
authority is in favour of the view that a person 
cannot be convicted of criminal breach of trust 
in respect of immovable property. A possible 
exception may, as I have observed above, arise 
when the offender is a trustee, but in that case it 
will probably be argued that he committed cri
minal breach of trust in respect of the sale-pro
ceeds and not of the property. In the present in
stance the appellant was not a trustee. He did 
not purport to sell the property as a trustee or 
agent of the Kuldip Oil Industries Limited and in 
the circumstances I am clearly of the view that 
he cannot be convicted of the offence punishable 
under section 409, Indian Penal Code.
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(1) 6 Bom. H.C. (Cr) 33
(2) A.I.R. 1930 Rang 158
(3) 1932 Madras W.N. 1353

Kuldip Singh
v.

The State

Khosla, J.
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Kuldip Singh
v.

The State

Khosla, J.

There is, however, another ground on which 
this conviction must be set aside, namely the 
principle that no one can be convicted of the same 
offence twice. The present conviction is based 
upon the transaction of sale in favour of Moti 
Parshad. Moti Parshad took action against^ 
the appellant and the appellant was convict
ed of the offence of cheating under section 
420, Indian Penal Code. The allegation of 
Moti Parshad at that time was that the appel
lant had falsely misrepresented himself to be 
the exclusive owner of the land sold and as a 
result of this misrepresentation had obtained from 
him (Moti Parshad) a sum of Rs. 4,000. This same 
transaction is the basis of the present prosecution.
It may be that a charge under section 409, Indian 
Penal Code, in the alternative could have been 
framed against the appellant on the previous 
occasion, but I am quite definite that there can be y 
no second prosecution after the first case has re
sulted in conviction. It was argued by the learned 
Assistant to Advocate-General that subsection 
(3) and subsection (4) of Section 403 would cover 
the appellant’s case. He contended that at the 
time of the previous prosecution it was not known 
that the appellant had also committed criminal 
misappropriation in respect of property belong
ing to the Kuldip Oil Industries Limited. 
This argument is untenable. Criminal misap
propriation was not a consequence which 
had not till then happened, nor was it a * 
consequence which was not known to the 
Court to have happened. Indeed, the case under 
section 420, Indian Penal Code, was based on the 
allegation that the property belonged to the 
Kuldip Oil Industries and not to the appellant 
personally. Therefore subsection (3) clearly 
does not apply. With regard to subsection (4) it 
was contended that the offence under section 409,
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Indian Penal Code, is punishable with transpor- Kuldip Singh 
tation for life, whereas the offence under section v.
420, Indian Penal Code, is punishable with im- The state 
prisonment for a maximum period of seven years ~ , 
only. Schedule II of the Criminal Procedure °S a' 
Code, however, makes it quite clear that the charge 
under section 409, Indian Penal Code, is triable by 
a magistrate of the first class, and, therefore, the 
offence of which the appellant has now been con
victed could have been enquired into by the same 
Court which convicted him of the offence under 
section 420, Indian Penal Code. Subsection (4) 
therefore too does not apply.

The learned counsel for the appellant also 
drew my attention to Article 20 of the Constitu
tion and contended that subsection (3) of section 
403, Criminal Procedure Code, was ultra vires 
the Constitution. It is, however, not necessary to 
go into this matter, and it is clear to me that under 
the ordinary law and according to the provisions 
of the Criminal Procedure Code the appellant 
could not have been convicted of criminal mis
appropriation because he was convicted in respect 
of the same offence previously.

This appeal must therefore succeed and allow
ing if I set aside the convictions and sentences of 
the appellant and acquit him.

CRIMINAL ORIGINAL
Before Kapur, J.

THE STATE,—Appellant 
versus

BHAGAT RAM SEHGAL,—Respondent
Criminal Original No- 14 of 1953 1954

Contempt of Courts Act (XXXII of 1952)-—Section 3— --------
Party seeking private interview with the Magistrate before gept. 24th 

’ whom a case against him is pending and asking for- ■ ad
journment of the case—Magistrate resenting it—Party 
writing a letter of protest to the Magistrate containing 
threats—Whether guilty of contempt of Court—Duty of 
the High Court towards subordinate Courts stated:


